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bered by mortgages. On the same day the Insurance Company, through its 
agents, who had issued the policy, with full knowledge of the transaction, 
made the following indorsement: "Subject to all the conditions of this 
policy, loss, if any, payable to G. B. Dodge and A. M. Stevenson as their 
interest may appear." (Dodge and Stevenson were the mortgagees.) 
Subsequently the property was destroyed by fire. Held, the indorsement 
did not consent to a chattel mortgage, for a mortgage was not necessary 
to give a valid appointment to Dodge and Stevenson, and that it was not 
permissible to show by oral testimony that at the time of making the indorse- 
ment the agents knew that the property was mortgaged. Atlas Reduction Co. 
v. Neiv Zealand Insurance Co. (1905), (C. C. A., Eighth Circuit,) 138 Fed. 
Rep. 497. 

There is a strong dissenting opinion by Judge Hook, and he seems to be 
sustained by the weight of authority, as well as by justice and reason. As 
he says, "It is true that the agents had no power to waive any provision but 
they did have authority to assent to a mortgage by means of a written 
indorsement." It is a fundamental rule of agency that knowledge of the 
agent, acting within his authority, is knowledge of the principal. Forward v. 
Insurance Co., 142 N. Y. 382; Meserman v. Insurance Co., 5 Wash. 524; 
Story on Agency, § 140 ; Mechem on Agency, § 717. The principal case 
holds then that the words written on the policy are capable of but a single 
construction, to wit : Dodge and Stevenson were general creditors. In most 
of these cases cited in support of the majority opinion, there were no indorse- 
ments at all, and it was sought to introduce parol evidence to show a waiver. 
Northern Assurance Co. v. Grand View Building Ass'n, 22 Sup. Ct. 133; 
Forbes v. Insurance Co., 9 Cush. 470. These cases are not in point, and 
further, they are themselves against the weight of authority on matters which 
they do decide. Vance on Insurance, p. 324; Sternaman v. Insurance Co., 
170 N. Y. 13. The court relies greatly on Bates ^.Insurance Co., 10 Wall 33. 
This' case simply decided that the words, "Payable in case of loss," did not 
indicate a sale or an assignment of property, and the court based its holding 
on the fact that there was no evidence outside the indorsement to show 
that the insurer knew of or consented to the sale. Neither does it seem 
that the court in the principal case paid any attention to the fact that the 
language used was the language of the company and to the rule of con- 
struction in such cases, nor did it inquire into the intent of the parties. 

Irrigation — Abandonment of Community Ditch — Rights op Minority. 
— An acequia'or community ditch was established and constructed in 1875 for 
the purpose of supplying water to plaintiffs and defendants and others 
owning lands within reach thereof. In 1895 the legislature declared these 
community acequias corporations and invested in three commissioners, 
elected by a majority of the interests in the ditch the full control of the affairs 
thereof, and in a mayordomo similarly elected, the discharge of the executive 
duties. The course of the main ditch, as thus originally established, was 
adhered to up to 1903, when defendants, as commissioners thereof and acting 
under resolution of a majority interested in said main ditch, but against 
the objection of the minority, abandoned the ancient main ditch for a distance 
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of six miles, and located said main ditch about half a mile from the old 
ditch. In an action by plaintiffs constituting the minority, for an injunction 
to restrain the maintenance of said new ditch as the main ditch of said 
community, held, that the plaintiffs were entitled to the injunction. 
Candelaria et al. v. Vallejos et al. (1905), — N. M. — , 81 Pac. Rep; 589. 

A community ditch is so called because it is constructed and maintained 
by a community of persons, for their common good, to divert and convey 
water for the irrigation of their lands. This case is noteworthy in that it 
defines the relations of the parties constituting a community ditch and, when 
the legislature has incorporated an acequia, making it an "involuntary quasi 
public corporation," it indicates to what extent the incorporation act may 
modify the original relations so denned. The majority of the court hold that 
every member of the acequia acquired a property right in the main ditch, the 
right to have the original community ditch run through or near their lands 
upon its ancient course, and 1 that this right was secured by the original 
mutual understanding on which the ditch was constructed upon such course. 
And also, that the legislature could not, by vesting in the commissioners 
"general charge and control of all affairs pertaining to the same (acequia)," 
give these officers or a majority any more power to change the course of the 
ditch as against the minority, than they would have had under the com- 
munity agreement as existing before the act of incorporation. It was implied, 
however, in the original agreement, that a modification of the original plan 
would be permitted if it proved to be an "absolute impossibility" to maintain 
any portion of the original ditch ; but the evidence of floods and a washing out 
of the old main ditch where abandoned, was not sufficient to justify an 
inference of "absolute impossibility." The minority take the position, on 
the other hand, that the property right in the owners was but a tenancy in 
common, citing Bradley v. Harkness, 26 Cal. 69; Jones v. Parsons, 25 Cal. 100; 
Parke v. Kilham, 8 Cal. 77, 68 Am. Dec. 310; and that the majority may 
change the course of the ditch if to the manifest advantage of the greatest 
number. Under the circumstances of the establishment of this ditch, to deny 
the plaintiffs a less property right than that set forth in the majoriy opinion 
would be unjust. The original course was settled by mutual agreement and 
concession. The course of the acequia through or near the lands of the 
plaintiffs was absolutely essential to the value and fertility of their land. 
It was this added value of their property that measured the worth of their 
property right, and it would be valueless if the majority could change the 
location of the ditch at will or even for any cause short of absolute impossi- 
bility of maintenance. The reason behind the rule of corporation law that 
material changes may not be made without the assent of every stockholder 
is strong in its application and force in a case like the present. See Stevens v. 
The Rutland and Burlington R. R. Co. et al., 29 Vt. Rep. 545; Cunliff v. 
The Manchester and Bolton Canal Co., 13 Cond. Equity Rep. 131, (noted in 
2 Rus. and Mylne 480). 

Landlord and Tenant — Renewal of Lease — Trade Fixtures— Removal. 
— Defendants had leased premises at $75 per month for the term of five years, 
during which time they had attached fixtures. The original lease contained 



